1 See "Director-General's Introduction to the International Labour Conference: Consolidating Progress and Moving ahead", International Labour Conference, 93rd Session, 2005, Report I(A).
9.8 million were exploited at the hands of private agents. "The remaining 2.5 million are forced to work by the State or by rebel groups", the latter it might be emphasised are, like private agents, distinct from governments.1 Thus upwards of eighty percent of forced labour today takes place in the private sphere.
The successful reach of the ILO in combating forced labour should not detract from the fact that the normative content of forced labour has been done a disservice by its falling under the purview of the International Labour Organisation's Committee of Experts on the Application of the Conventions and Recommendations. While the ILO has done well to limit the use of forced labour by States and increasingly has turned its attention to addressing forced labour for private ends, sight should not be lost of the manner in which the exceptions to the norm of forced labour have been allowed to expand despite legal obligations to limit the use of forced or compulsory labour. Having considered the content of the norm of forced labour, this Chapter concludes by examing whether, as the International Labour Organisation asserts, forced labour is a jus cogens norm.
Contextualising Forced Labour
Free labour is the product of law. It is only through the establishment of domestic and international regulation that a person can assert their right to free choice of labour. Traditionally, historians have argued that free labour was synonymous with wage labour and the move away from medieval labour systems manifest in indentured servitudes such as serfdom was the norm rather than the exception. Yet, in the 1990s, such assumptions were challenged, as the work of historians showed that labour systems were best understood on a continuum from free to coerced work as opposed to being in binary opposition. What would have been termed free labour as late as the Nineteenth Century would be deemed today unfree and, by its very nature, exploitive. Thus, in the 1800s, indenture servitude was considered free labour as employees freely consented to a contract which committed them to working for a set number of years. What, in retrospect, makes that relationship a coercive one was that the State, through their criminal law, ensured the terms of the contract were
